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tana continued the Oliphant distinctions based upon land ownership and
configuration and on membership status, Montana is significant because
it shifted the burden from the state to the tribe to show authorization
from Congress, the non-Indians' consent, or endangerment of the tribe's
critical interests in government, economic security, and social welfare.
Subsequent cases continued to disassemble the Worcester concept of
sovereignty so that states expanded their power to regulate and to tax
within Indian country." For instance, when Oklahoma Tax Commission v. Sac and Fox Nation" reached the Supreme Court, it continued
states' arguments that distinctions based on the geographical characteristics of land and on membership status and residency should eviscerate
tribal sovereignty in favor of the state.
In Sac and Fox, the Oklahoma Tax Commission (OTe) argued that
the Sac and Fox reservation was disestablished in the 1891 Allotment
Agreement, and therefore the tribe was deprived of a cognizable land
base on which it could exercise governmental power immune from the
reach of the state." Based on this characterization of the land base,
the OTC then argued that it could reach into Sac and Fox land and
impose income and vehicle taxes. The tribe, of course, rejected any
such characterization of its land base and resisted any attempt by the
state to interfere with its sovereign control over that land base.
To illustrate the states' offensive, this paper analyzes the legal dialogue involved in Oklahoma's suit to shrink the Indian country." The
article will summarize first the background and procedural history of
the challenge to the Sac and Fox. Then, the article analyzes the three
elements used to construct the OTC attack on tribal lands - land characteristics, governance and activities on the land, and the people who
use the land. Other actors entered the case, namely other states, other
tribes, and the federal government, and so their viewpoints will be
related to the bright-line argument between Oklahoma and the Sac and
Fox Tribe. Like a Greek chorus in the classical dramas, these other
actors voice viewpoints that illuminate the contemporary picture of
states' campaigns to diminish tribal lands and sovereignty.
Finally, this article discusses the significance of these land-based
attacks on tribal sovereignty concluding that when the three federal
branches refuse to define, maintain, and implement the federal roles to

15. See infra part III.A.
16. 113 S. Ct. 1985 (1993).
17. 113 S. Ct. at 1989.
18. ld.
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protect the interests of contemporary tribes, the federal government, in
effect, invites states to invade tribal lands and displace tribal governments. In fact, the legal discourse in Sac and Fox arose from more
than the particular facts of the case. Rather, the case shows that similar
actions by other states and the federal branches will promote the recurring state challenges to tribal sovereignty that require a vigilant response from tribal nations.
II.

THE LEGAL DIALOGUE AND THE ACTORS

Sac and Fox is part of a continuing series of battles initiated by the
OTC to increase state revenues by extracting various taxes from Indian
tribes." To properly set the stage for a discussion of Sac and Fox,
however, it is first necessary to examine Oklahoma Tax Commission v.
Citizen Band Potawatomi Indian Tribe of Oklahoma." a prior case in
which the State of Oklahoma intensely pursued the "shrinking" policy.
In Potawatomi, Oklahoma attacked the status of the Potawatomi
Tribe's land with a claim that the tribal trust lands failed to qualify as
"a formally designated 'reservation."?' According to the OTC, allot-

19. A partial list of some cases pursued by the Oklahoma Tax Commission (OTC) demonstrate the singularity of its purpose to collect taxes from tribes. Other state officials. including
some former Attorneys General of Oklahoma, did not join in the OTC suits and worked to obtain cooperative agreements with tribes on a variety of subject matter. Recent OTC cases include, but are not limited to: Buzzard v. Oklahoma Tax Comm'n, 992 F.2d 1073 (10th Cir.
1993), cert. denied, 114 S. Ct. 555 (1993) (holding state tobacco taxes enforceable on tribally
operated smokeshop located on tribal land with restriction against alienation); Oklahoma Tax
Comm'n v. Wyandotte Tribe of Oklahoma, 919 F.2d 1449 (lOth Cir. 1990), cert. denied, 501
U.S. 1219 (1991) (holding case dismissed because of tribe's sovereign immunity against state
action to prevent tribe from operating a convenience store until tribe paid state taxes); Indian
Country, U.S.A., Inc., v, Oklahoma Tax Comm'n, 829 F.2d 967 (lOth Cir. 1987), cert. denied,
487 U.S. 1218 (1988) (holding that federal law preempted state regulation and taxes on a tribal
bingo enterprise operated in Indian Country); and Oklahoma Tax Comm'n v. Thlopthlocco Tribal
Town of Oklahoma, 839 P.2d 180 (Okla. 1992) (holding tribal sales of untaxed cigarettes on
Indian land can be taxed when sold to nontribal members, but tribal sovereign immunity prevents state from taxing sales to members).
The most recent case to reach the Supreme Court answers in the affirmative the Sac and
Fox issue on whether the state can tax the income of tribal members who work for the tribe
but reside outside of Indian country. Oklahoma Tax Comm'n v . Chickasaw Nation, 115 S. Ct.
2214 (1995) (holding Oklahoma may not apply its motor fuel tax to fuel sold by tribes in Indian country; state may tax the income of tribal members who work for the tribe but reside in
the State outside Indian country despite treaty provision that "no Territory or State shall ever
have a right to pass laws for the government of the [tribe] and their descendants"). For a discussion of this case, see infra text accompanying notes 93-97.
20. 498 U.S. 505 (1991).
21. [d. at 910.

